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APPLICATION

These Master Terms will apply to all orders for goods
placed with Us and all Quotes issued by Us from 1 July
2019 (Effective Date).

From the Effective Date, any prior representations,
statements or promises in relation to Our goods and
services are merged in and superseded by these
Master Terms and You may not rely on them.

We may in Our discretion vary these Master Terms by
reasonable prior notice to You. All such variations will
apply to any and all orders for goods You place with Us
and all services we provide after the date We notify You
of the change.

In all of Your dealings with Us, We will assume that You
have read and understand these Master Terms. You
must raise any concerns with Us before You place an
order or request a quote.

In relation to services, these Master Terms operate
subject to any special conditions specified in the Quote.
Special conditions stipulated in a Quote will prevail to
the extent of any inconsistency.

GOODS

We may accept or reject orders for goods in Our
discretion.

We also reserve the right to supply any order in part or
in full.

Unless We expressly agree otherwise in writing, all
orders for goods must be placed using the Approved
Order Form returned by email to orders@phion.com.au
(or any other means approved by Us from time to time
for that purpose for example by submitting the from
through the Website).

We will only accept requests for cancellation or
alteration of orders for goods within twenty-four (24)
hours of receipt of the Approved Order Form.

You are responsible for Your orders. Without limitation,
this means that You must ensure that Your description
of and/or choice of goods, and Your stipulated
quantities, are suitable for Your requirements.

Orders are completed as soon as possible, and usually
within two (2) Business Days after full payment is
received (including as to freighting costs). However,
unless We expressly agree otherwise in writing, We do
not guarantee manufacture, supply or delivery on or by
any particular date or time and will not be liable for any
Claim or Liability relating to delays or the availability or
unavailability of goods.

Subject to clause 2.8, goods will not be dispatched until
paid for in full without deduction or set-off including as
to freighting costs.

Approved Account Holders will receive monthly
invoices on or around the first Business Day of each
calendar month for payment by no later than the 10%
Business Day later.

All risk in goods passes to You at the time they are
collected by or delivered to the freight carrier (if You
have requested them to be freighted to You) or the time
they become available for collection by You (where You
have arranged to collect them from Us).

However, You will not become the owner of any goods
until You have paid to Us in full all amounts due and
payable by You in connection with the Agreement.
Until that time:

(a)  You will hold all goods as Our bailee only;

(b)  You and Your Affiliates must not claim that You
or they are the owner of the goods;

2.1
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3.2

3.3

3.4

3.5

3.6

()  You must keep all goods readily identifiable as
Our goods and clearly distinguishable from Your
goods;

(d)  You must comply with Our reasonable direction
as to safety in relation to, and the care and
handling of, the goods;

(e)  You must not unpackage, open up or uncover
any goods, or deface, remove, vary or erase any
identifying marks, plate, number or notice on any
goods;

(f) You must maintain a policy (or policies) of
insurance covering loss of all goods through fire,
theft, accidental damage and any other insurable
risk.

If You default in connection with subclause 2.10:

(a) We may, without prejudice to any of Our other
rights take all steps necessary to recover the
goods from You, including entering any premises
whether owned occupied by you or not, and
recover all associated costs (including Legal
Fees) from you as a debt immediately due and
payable; and

(b)  You irrevocably authorise Us to enter any
premises owned or occupied by You for the
purposes of recovering goods which are not paid
for.

You agree that:

(a) subclauses 2.10 and 2.11 shall enure for the
benefit of the owner of the goods from time to
time which, You acknowledge, may be Us or may
be a third party with whom we deal; and

(b) subclause 2.11 may be pleaded in bar to any
claim that You are the owner of any goods at any
time prior to the date on which You have paid to
Us in full all amounts due and payable by You
under or in connection with the Agreement.

SERVICES

Requests for quote must be made using the Approved
RFQ Form (RFQ) returned by email to
exec@phion.com.au (or any other means approved by
Us from time to time for that purpose for example by
submitting the from through the Website).

We aim to respond to all RFQs as quickly as is
reasonably practicable, usually within five (5) Business
Days. However, unless We expressly agree otherwise
in writing, We do not guarantee that We will respond on
or by any particular time and will not be liable for any
Claim or Liability relating to delays.

We reserve the right to decline to respond to an RFQ
or to respond in part only.

You are responsible for Your RFQ'’s. Without limitation,
this means that You must ensure that the information
You include in Your RFQ is accurate and complete
including as to Your preferred scope of work, delivery
timeframes and locations for service delivery.

We reserve the right to revise Quotes and/or charge
additional fees if You ask Us and We agree to provide
services outside the scope described in the applicable
RFQ.

You may at any time ask Us to agree to change the
scope or other aspects of the Agreement in relation to
Our services by sending an email to
exec@phion.com.au explaining Your new or additional
requirements in as much detail as possible. We will not
accept verbal requests for change. If We agree to Your
request, We will send you an email setting out the terms
of Our consent including as to any change to price and
what else (if anything) We will need You to do before
the change will take effect. If You do not accept the
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terms of Our consent, We will proceed to fulfil the
existing Agreement.

Unless We expressly agree otherwise in writing,
Quotes are valid for ten (10) Business Days. If You do
not accept a Quote within this time, it will be deemed
withdrawn.

You may only accept a Quote in writing, by the means
from time to time approved by Us for that purpose.

Unless We agree otherwise and subject to clause 3.11,
You must pay Us for all services supplied in full and
without deduction or set-off within seven (7) days of
invoice.

Where services are supplied, all travel and
accommodation expenses and allowances will be
charged to you on a full cost-recovery basis. Unless We
agree otherwise:

(a)  Allinterstate travel within Australia will be by air,
and all airfares will be fully flexible, business
class. If we are required at the destination for
more than three hours on any day or for two or
more consecutive days we will require local hotel
accommodation and a reasonable meals
allowance. In all cases, we will require an
allowance for local transport and, where
necessary, parking. All such travel and
accommodation expenses and allowances will
be charged to you on a full cost-recovery basis.

(b)  All international travel will be by air; and all
airfares will be fully flexible, business class. We
will also require: self-contained, proximate
accommodation for the duration of the stay; a fair
and reasonable meals allowance for the duration
of the stay; and a fair and reasonable allowance
for local transport or car-hire for the duration of
the stay and, where necessary, parking.

We may in our discretion require advance payment of
all or a portion of Our actual or anticipated travel,
meals, accommodation and transport expenses.
Where it is not yet possible to issue a Tax Invoice, a
receipt will be provided so that a credit can be applied
to Our Tax Invoice once available.

You agree that You will not, during the term of the
Agreement and continuing for a period of twelve (12)
months after the Agreement ends, entice, solicit or
approach (or attempt to entice, solicit or approach) any
person to end their association with Our business or
otherwise change their association with Our business
to Our detriment.

If clause 3.11 is held to be void, unenforceable or illegal
it shall be read down so as to be valid and enforceable
or, if it cannot be so read down, the provision (or where
possible the offending words) shall be severed from this
Agreement without affecting the validity, legality or
enforceability of the remaining clauses.

PRICING & PAYMENT
Approved Price Lists

(a)  Current prices for Our goods and services are
contained in the Approved Price List.

(o)  The Approved Price Lists are subject to change
from time to time and do not constitute an offer
to sell or supply. Updates will be notified by the
means We approve from time to time, for
example, bulk email or publication of updated
lists on the Website.

(c)  All goods will be supplied at the prices current at
the date We receive the Approved Order Form.

(d)  Quotes for services will generally be prepared
based on the Approved Price List current at the
date of quote. However, We reserve the right to
quote on an alternate basis in Our discretion.

4.2

4.3

4.4

4.5

4.6

4.7

5.2

5.3

Hourly Rates

Where Our services include hourly rate work, any
estimate of total fees or total hours We may provide is
based on the information available to Us at the time the
estimate is provided. We will necessarily have made
certain assumptions, for example, that Your
requirements will not change in any material particular
after the date the estimate is provided. We will use Our
best endeavours to meet any estimates provided.
However, estimates are not quotes and should be
treated with caution and as an indicative guide only.

Urgent Orders

We reserve the right to apply a surcharge on urgent
orders (those requiring <48 hour turn-around).

Currency

Unless otherwise specified, all prices are in Australian
dollars.

Payment Method

All payments must be made electronically by one of the
methods We approve from time to time. We reserve the
right to surcharge merchant fees.

Invoices
We will supply You with a Tax Invoice.
GST

(@) Any GST levied or imposed on Us by law will be
invoiced to You in full and, unless otherwise
stated, the prices included in the Approved
Prices Lists do not include GST.

(b)  Import duties and/or taxes applicable to Your
freighting destination may also apply. We are not
responsible for such duties and/or taxes. You
should rely on Your own enquiries in this regard.

(c)  Any obligation You have to reimburse Us for an
amount We have paid to a third party on Your
behalf includes GST on the amount paid or
payable except to the extent that We may be
entitled to claim an input tax credit for same.

FREIGHT
Carrier

We reserve the right to organise freighting through a
freight carrier of Our choice, even where You
specifically request freighting through a particular
carrier.

Packaging and Freight Costs

(@) We on-charge all packing and freighting costs on
a full cost-recovery basis. Our invoice will include
these charges.

(b)  The prices shown in the Approved Price List do
not include packaging or freighting costs.

()  We use third party freight carriers.

(d)  Freight cost calculation is usually based on
weight, volume, and destination. You may
request a freighting estimate when You place an
order, for You to approve before We process
payment.

Transit

(a) We are not responsible for any goods after they
are delivered to or collected by freight carriers.

(b)  You agree that We will not be liable for any Claim
or Liability of any kind relating to the transit of
goods except to the extent that the Claim or
Liability relates to the negligent, reckless or
intentional act or omission by Us or our Affiliates.

(c) We do not provide insurance coverage of any
kind. Insurance will be your sole responsibility.
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Insurance will not be arranged by us. We will be
under no Liability whatsoever for the adequacy
of any insurance or the absence of insurance.

(d)  You agree that You will be deemed to have
released Us from any and all Liability and any
and all Claims in relation to the transit of goods
unless You commence legal action in the
appropriate forum within six (6) months of the
date of purchase.

LEGAL RISK & LIABILITY

All Liabilities, conditions, warranties and guarantees
which We may exclude from Your dealings with Us are
expressly negated.

Including in particular, We make no warranty and give
no guarantee that our goods or services will be fit for
any particular purpose or for Your specific intended
purpose. You must rely entirely on Your own enquiries,
skill, experience and expertise in this regard.

In the case of goods, We limit any Liability We may
incur to You for failure to comply with Part 3-2,
Division 1 of the Australian Consumer Law (except
sections 51, 52 or 53) to, at Our election, either:

(a) replacement of the goods;

()}

(b)  supply of equivalent goods;
(c)  repair of the goods;
(d)

d payment of the cost of replacing the goods or of

acquiring equivalent goods; or

() payment of the cost of having the goods
repaired.

In the case of services, We limit any Liability We may
incur to You for failure to comply with Part 3-2,
Division 1 of the Australian Consumer Law to, at Our
election, either:

(a)  supplying the services again; or

(b)  paying the cost of having the services supplied
again.

Any legislation that adversely affects Our obligations or
the exercise by Us of a right or remedy under or relating
to the Agreement is excluded from the Agreement to
the full extent permitted by law.

We limit Our maximum aggregate Liability to You in
connection with the Agreement to the total amount of
all money paid by You to Us in relation to the relevant
supply.

Any amounts paid by Us under, and the value of any of
Our goods or services replaced, repaired or supplied by
Us in connection with clauses 6.3 and 6.4, shall count
towards calculation of Our maximum aggregate
Liability as described in clause 6.6.

Subject clauses 6.3 and 6.4, in no event will We be
liable to You for any Claim or Liability whatsoever,
including any Consequential Loss, even if We had been
advised of the possibility or risk of such Claim or
Liability at any material time.

Any Liability We may have to You shall be reduced to
the extent that:

(a)  You or Your Affiliates caused or contributed to
that Liability; and/or

(b)  You are insured in respect of that Liability.

Any act or omission by Your Affiliates or any other
persons for whose actions You are jointly or vicariously
liable shall, for the purposes of and all purposes
connected with the Agreement, be deemed to be an act
or omission by You.

To the maximum extent permitted by law, You
indemnify Us and agree to keep us indemnified and

7.2

7.3

7.4
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7.6

7.7

7.8
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hold Us harmless from and against any and all Claims,
Liabilites and Consequential Losses directly or
indirectly relating to Your dealings with Us except to the
extent to which Our negligent, reckless or intentional
act or omission caused or contributed to same.

INTELLECTUAL PROPERTY (IP)

Nothing in the Agreement shall affect any Intellectual
Property Rights to which either You or We were entitled
immediately prior to the Agreement (pre-existing IP
rights). Both You and We shall at all times be and
remain free to use, sell and commercialise Our
respective pre-existing IP rights, to each other's
absolute exclusion.

Nothing in the Agreement affects the Moral Rights in
any Material.

Subclauses 7.4 through 7.9 only apply where We
provide services.

You and We must each obtain all necessary copyright
and other Intellectual Property permissions before
making any Material available in connection with the
Agreement.

To the extent that We need to use any Material
provided by You in order to comply with Our obligations
under the Agreement, You grant to, or must obtain for,
Us, a perpetual world-wide, royalty free, licence to use,
reproduce, adapt, modify and communicate that
Material for all relevant purposes.

You warrant to Us that:

(a) all Material You will provide to Us in connection
with the Agreement will not infringe the
Intellectual Property of any person; and

(b) You have the necessary rights to vest the
Intellectual Property and grant the licence
provided in clause 7.5.

Unless the Agreement provides otherwise:

(@) We will own all material created, made or
developed by Us in the course of providing Our
services (Contract Material);

(b) all rights in all Contract Material (including
copyright and other intellectual property rights)
will immediately vest in Us on creation, without
Us being required to pay You any compensation;
and

()  You consent to waive all moral rights in relation
to all Contract Material.

We grant You a non-exclusive licence to use,
reproduce, adapt, modify and communicate Contract
Material for the purpose for which it was originally
intended and all associated reasonable business
(including statutory/regulatory compliance) purposes,
provided that You acknowledge Our ownership by
notice affixed to every such reproduction, adaptation,
modification and communication.

If someone claims, or We reasonably believe that
someone is likely to claim, that all or part of any Material
provided to Us by You infringes their Intellectual
Property, You must promptly at Your sole expense
either:

(@) use Your best efforts to secure for Us the
necessary rights to continue to use the affected
Materials free of any Claim or Liability for
infringement; or

(b)  replace or modify the affected Materials so that
they or Our use of them does not infringe the
Intellectual Property of any other person, without
any degradation of performance or quality.
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8.2

8.3

8.4

8.5

9.2

CONFIDENTIALITY

From time to time You may come into contact with
Confidential information. Except where You are
obligated by law to disclose Confidential Information,
You must not at any time without Our prior written
consent or approval:

(a) use or otherwise seek to exploit any Confidential
Information otherwise than for Our benefit;

(b) disclose any Confidential Information to any
person or permit any person to use any
Confidential Information;

(c) appropriate, copy, destroy, damage, memorise
or in any manner reproduce any Confidential
Information; or

(d)  do any other thing which is inconsistent with the
confidential nature of the information (or permit
any such thing to be done by any other person).

Where You are obliged by law to disclose Confidential
Information You must take reasonable care to ensure
that Your disclosure is strictly limited to the extent
necessary to comply with the relevant law.

If We ask You to You must:

(a) sign a confidentiality undertaking and non-
disclosure agreement in respect of any/all
Confidential Information; and

(b) return all Confidential Information to Us

immediately.

Your obligations under this clause 8 shall continue
indefinitely.

Where We have reasonable grounds to suspect that
You have or may breach any part of this clause 8 We
may without incurring any Liability to You and without
risk of any Claim We may suspend the Agreement until
such time as Our concerns are resolved to Our
reasonable satisfaction.

CREDIT CHECK

By asking Us to supply you with goods or services, You
irrevocably authorise Us to make, directly or through
third parties, any enquiries that We may consider
necessary to verify Your identity and/or assess Your
ability to comply with the Agreement.

Without limiting the generality of clause 9.1:

(a) the initial enquiries We may make about You
include:

(i) obtaining and using any report or
information from a credit reporting agency
and/or other credit providers which
contain information about Your activities
or credit worthiness; and

(i)  disclosing and/or exchanging personal
information about You with a credit
reporting agency and/or with other credit
providers;

(b) if You fail or refuse to comply with the
Agreement, We may:

(i) report details of the failure or refusal to:
any credit reporting agency; any agent or
professional service provider who We may
appoint to act on Our behalf; and/or any
potential assignee of Ours; and

(i)  exchange details regarding the failure or
refusal with other credit providers.

(c) the type of information that We may disclose to
a credit reporting agency before, during and after
You become Our customer includes:

10.
10.1

10.2

10.3

10.4

10.5

10.6

10.7

10.8

10.9

(i) information in the Agreement and
particulars of Your account with Us;

(i)  that We provide credit to You;

(i) that payments due from You to us are
overdue and/or are in collections;

(iv)  that payments are no longer overdue;

(v) a payment tendered by You has been
dishonoured more than once; and/or

(vi)  that You have defaulted in connection with
Your obligations to Us under the
Agreement.

SECURITY
This clause 10 only applies when:

(a) the total value of goods or services to be
supplied by Us in any single order or calendar
month equals or exceeds $10,000.00 exclusive
of GST, on account;

(b)  the total we have quoted You for the provision of
services equals or exceeds $10,000.00
exclusive of GST.

When this clause 10 applies, as security for
performance of Your obligations to Us, you charge in
Our favour all of Your legal and equitable interest in
property owned by You (or any one of you) now or in
the future, solely or jointly with any other person. For
this purpose 'property' means both real and personal
property located in any State or Territory of the
Commonwealth of Australia.

You irrevocably authorise Us to lodge and maintain a
caveat against any real property to which clause 10.2
applies until all amounts payable by You in connection
with the Agreement are paid in full.

You agree to deliver to Us within seven (7) days of
demand any and all documents We may from time to
time request You to sign, containing any such further
terms as We or Our legal advisors may reasonably
request, in order to give full intended effect to the
security interest granted by clause 10.2.

You agree that:

(@) We take a security interest in the goods and all
proceeds of the goods;

(b) these Master Terms constitute a security
agreement for the purposes of the Personal
Property Securities Act 2009 (Cth) (PPS Act);
and

(c)  forthe purposes of section 20(1) of the PPS Act,
the collateral is the goods.

You must not without our consent: offer; sell; dispose
of, assign; sub-let; charge; mortgage; pledge; or
otherwise deal with the goods in any way.

Except as described in clause 10.5, You must not grant
or purport to grant a security interest in the goods to
any person.

You undertake to do anything We may lawfully and
reasonably ask You to do in order to:

(a) perfect Our security interest in the goods and all
proceeds of the goods;

(b) give full effect to Our security interest in the
goods and all proceeds of the goods; and

(c)  ensure that Our security position, and rights and
obligations, are not adversely affected by the
PPS Act.

You undertake not to do, cause or permit to be done
anything which is inconsistent with Our security interest
in the goods and all proceeds of the goods.
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10.10 You must not without Our consent register a financing
statement or financing change statement in relation to
Our security interest in the goods and all proceeds of
the goods.

10.11 You waive the right granted to You by section 157(1) of
the PPS Act to receive notice of registration events in
relation to any collateral which is commercial property.

10.12 You agree that, to the extent the law permits, for the
purposes of section 115(1) of the PPS Act:

(a) We may, but need not, comply with sections 95,
118, 121(4), 125, 130, 132(3)(d) or 132(4) of the
PPS Act; and

(b) sections 142 and 143 of the PPSAct are
excluded.

10.13 You agree that, for the purposes of section 115(7) of
the PPSA, We may but need not comply with
sections 132 and 137(3) of the PPS Act.

10.14 If the PPS Act is amended after the date these Master
Terms were prepared to permit You and Us to agree to
not comply with or to exclude other provisions of the
PPS Act, We may notify You that any of these
provisions is excluded, or that we need not comply with
any of these provisions, as notified to You by Us.

10.15 You agree not to exercise Your rights to:

(a)  make any request of Us under section 275 of the
PPS Act; or

(b)  authorise the disclosure of any information under
that section; or

() waive any duty of confidence that would
otherwise permit non-disclosure under that
section.

10.16 Until We have received all money payable by You
under or in connection with the Agreement, You must
hold all proceeds of the goods on trust for Us in a
separate account maintained for Our benefit and,
promptly on request, pay that amount to Us.

11. PRIVACY
11.1  You authorise Us to use Your information to:

(a) comply with Our obligations under the
Agreement; and

(b)  further develop Our business, including by
publishing Your plain text name and business
images or logos for promotional purposes.

11.2 You also authorise Us to disclose Your information:

(a) to any third party for any lawful purpose,
including for commercial gain, provided that all
data which identifies You or Your Affiliates as the
source of the information is removed from the
information prior to Our disclosure;

(b)  where the information is generally and publicly
available other than as a result of any default by
Us in the due observance of Our obligations
under or in connection with the Agreement;

(c) if at the time the information was received by Us
it was already lawfully in Our possession through
sources other than You;

(d) where We must communicate or disclose the
information in order to comply with any law or the
proper requirements of any statutory authority,
including for example complying with a
subpoena;

(e) where the disclosure is made to Our legal
advisers, accountants or auditors, or to any other
consultant engaged by Us, who requires the
information for any lawful purpose; or

12.
12.1

12.2

12.3

12.4

13.
13.1

13.2

14.
141

(f) if the disclosure is strictly and necessarily
required in connection with legal proceedings
relating to the Agreement, including for the
purposes of enforcement of any Our rights or
Your obligations.

Except as described in clauses 11.1 and 11.2, We will
not disclose or permit the disclosure of any of Your
Information without Your prior consent.

DEFAULT
Interest

Any money which You do not pay to Us on its due date
shall attract interest at the Standard Rate calculated
daily on the basis of a 365 day year. We may, in Our
discretion, capitalise unpaid interest monthly. All
interest which accrues under this clause is due and
payable by You immediately upon demand by Us.

Recovery of unpaid amounts

In the event that You fail or refuse to pay Us money in
full or on time, You must pay Us for Our time spent in
recovering the unpaid amount from You calculated at
the highest hourly rate described in the Approved Price
List for Our services.

Legal Costs

You agree to pay to Us within seven (7) days of demand
all Legal Fees, liabilities and/or expenses incurred or
paid by Us in respect of or in connection with:

(a) any failure by You to comply with the Agreement
in full and on time;

(b) any reckless, intentional or negligent act or
omission by You or Your Affiliates or any other
person for whose actions You are jointly,
severally, proportionately or vicariously liable;

(c) the exercise or purported or attempted exercise
of any of Our rights arising from or in connection
with the Agreement or for the preservation of
those rights; and/or

(d) the enforcement of any obligation You have to
Us pursuant to or in connection with these
Master Terms.

Non-Merger

The obligations created by clauses 12.1, 12.2 and 12.3
shall not merge on entry of judgment or on suspension,
termination or completion of the Agreement.

SUSPENSION
You agree that if You:
(a) dispute all or any part of the Price;

(b) fail or refuse to pay any part of the Price in full
and on time; or

(c)  breach the Agreement;

We may in Our discretion suspend any further
performance of the Agreement until such time as:

(d) the dispute is resolved or breach is remedied to
Our reasonable satisfaction; and

(e) all outstanding money is paid to Us in full and
without deduction or set-off.

You agree that We will not be liable for any Claim or
Liability relating to or arising from any decision by Us to
suspend performance in accordance with clause 13.1.

TERMINATION

You may terminate the Agreement at any time in
writing. However, We will be entitled to be paid for:

(a) all goods manufactured and/or services
supplied; and
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14.2

14.3

14.4

15.
15.1

15.2

15.3

15.4

16.
16.1

(b)  any costs and expenses incurred;
prior to the time We receive Your notice.
We may terminate the Agreement if You:
(a) dispute all or any part of the Price;

(b)  fail or refuse to pay any part of the Price in full
and on time; or

(c)  breach the Agreement.

=
e

We reserve the right to in our discretion cancel
your approval where (a) we consider that you are
unlikely to achieve the Minimum Average Order
Target of $1000 per month; or (b) where, without
our prior consent, you do not achieve the
Minimum Average Order Target during any given
month.

We may also terminate the Agreement at any time on
reasonable notice to You if We reasonably believe that
We are no longer able to comply with the Agreement in
full and on time.

If We terminate the Agreement We will be entitled to be
paid for:

(a) all goods manufactured and/or services

supplied; and
(b)  any costs and expenses incurred;
prior to the time We give You notice.

DISPUTE RESOLUTION

Subject to clause 5.3(d), if a dispute arises out of or
relates to the Agreement (including any dispute as to
breach or any Claim or Liabilty) You may not
commence any proceedings relating to the dispute
unless You have first complied with paragraphs 15.2
through 15.4.

If You claim that a dispute (the Dispute) has arisen
under or in relation to the Agreement You must give
notice (the Notice) to Us specifying the nature of the
Dispute.

On receipt of the Notice by Us, You and We (the
Parties) must endeavour in good faith to resolve the
Dispute expeditiously using dispute resolution
techniques such as negotiation, mediation, conciliation,
arbitration and expert evaluation or determination or
similar techniques.

If the Parties do not resolve the Dispute within thirty
(30) Business Days of receipt of the Notice by Us (or
as further period as agreed in writing by them) or do not
agree within that time as to:

(a) the dispute resolution technique and procedures
to be adopted to resolve the Dispute; and

(b)  the timetable for all steps in those procedures;
and

() the selection and compensation of the
independent person required for the selected
technique;

either Party may refer the Dispute to a mediator for
mediation in accordance with and subject to the then
current Mediation Rules of The Resolution Institute.

NOTICES

Subject to clause 16.2, all notices to be given in
connection with the Agreement must be given in writing
by any one of the following means:

(a) by sending it to the party to be served or its
solicitor by post (or, where available, to a
solicitor's document exchange), in which case it
shall be deemed to be given and received two (2)
Business Days after it has been sent;

16.2

16.3

17.
171

17.2

17.3

17.4

17.5

17.6

17.7

(b) by sending it to the party to be served or to its
solicitor by delivery and read receipted email
sent to:

(i) in the case of a notice addressed to You,
to any email address known or reasonably
believed by Us to be used or accessed by
You or Your solicitor; or

(i)  in the case of notice addressed to Us, to
exec@phion.com.au (or any other email
address We notify You is approved for that
purpose);

(c) by delivering it personally to the party to be
served or to its solicitor, in which case it shall be
deemed to be given and received on the day so
delivered.

We may provide notice of changes to these Master
Terms, the Approved RFQ Form, the Approved Order
Form and the Approved Price List by any means which
we reasonably believe will bring the changes to Your
attention including for example by publication on the
Website, bulk email or newsletter.

A notice given, or a document signed or served, on
behalf of any party by any director or company
secretary or solicitor of that party shall be deemed to
have been given, signed or served by that party
personally.

MISCELLANEOUS
Digital Signatures

A document under or relating to the Agreement may be
signed by a party using a Digital Signing Service.

Force Majeure

Any failure by Us to perform any obligation due to any
act, event or cause (other than lack of funds) which is
beyond Our reasonable control does not give rise to
any liability other than payment of any monies owing
and is not grounds for termination.

Entire Agreement

The Agreement constitutes the entire understanding
between You and Us in relation to Our supply of goods
or services. Any prior representations, statements or
promises made by Us are merged in and superseded
by the Agreement and You expressly acknowledge that
You have not relied on them.

No Prejudice
Our rights under clauses 12, 13 and 14 shall operate:

(a)  without prejudice to any other rights to which We
may be entitled at law or in equity; and

(b)  without liability for any Claim or Liability arising
or suffered by any person as a result of their
exercise, including as to any Consequential
Loss.

No Set-Off

You must not attempt to offset any alleged entitlement
against any monies owing to Us in connection with the
Agreement and must not withhold payment by reason
only that You claim the alleged entitlement.

Succession

You and We each intend the Agreement to be binding
on Your and Our respective Affiliates.

No Waiver

There is no implied waiver by Us in respect of any
provision of the Agreement and any delay or failure by
Us to enforce any provision of the Agreement will not
be deemed to be a waiver. Any waiver granted by Us:

(a)  must be in writing;
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shall be without prejudice to any other rights; and

°
o

will only be effective in relation to the particular
obligation or breach in respect of which it is given
and will not cover subsequent breaches of the
same or a different kind.

17.8 Variations

No variation to, modification or consent to any
departure from any provision of the Agreement
(including this clause) by Us shall in any event be of
any force or effect unless the same shall be confirmed
in writing and signed by Us and then such variation,
modification or consent shall be effective only to the
extent for which it may be made or given.

17.9 Severance

If any of the provisions of the Agreement shall be
unlawful, void or unenforceable for any reason, the
provision shall be deemed severable to the extent that
it is lawful, void or unenforceable, but shall not affect
the validity or enforceability of the remaining provisions.

17.10 Governing Law

The Agreement shall be governed by and construed in
accordance with the laws from time to time applying in
the Jurisdiction. You and We both submit to the
exclusive jurisdiction of the courts of the Jurisdiction
and, where available, the Commonwealth of Australia,
and those that have jurisdiction to hear any appeals
from them.

18. DEFINITIONS
In these general Master Terms:
(a)  Affiliates includes:
(i) Personnel;
(i)  Successors; and

(i) any other person acting with a party’s
actual, constructive or ostensible
authority, except for freight carriers.

(o) Agreement means the agreement between You
and Us in respect of Our goods and/or services,
comprising of and evidenced by:

(i) these Master Terms;

(i)  Approved RFQ Forms and Approved
Order Forms;

(i) Quotes (if any), accepted by You; and

(iv)  all written consents and approvals issued
by Us in connection with the Agreement.

(c) Approved Account Holder means any person
who We approve in writing as eligible to
purchase goods or services from Us on account
(on credit).

(d) Approved RFQ Form means the form,
approved by Us from time to time, which You
must complete and submit to Us in order to
request a quote from Us for the provision of
services.

(e) Approved Order Form means the form,
approved by Us from time to time, which You
must complete and submit in order to be able to
buy goods from Us.

(f) Approved Price List means the price lists from
time to time approved by Us in relation to Our
goods and services.

(9) Business Day means any day from Monday to
Friday (inclusive), except for New South Wales
public holidays or when Our office is closed
during the Christmas period.

Business Systems means any intellectual
property (IP), method, procedure, process,
technique, trade secrets or know-how created,
adapted, made, developed, used, followed or
applied by Us that is not known publicly (for
example, Our pricing methods).

Claim means any claim, demand, regulatory
proceeding, action or cause of action or anything
of a similar nature.

Confidential Information means all information
that is confidential to Us (including Our business)
including without limitation the following
categories of information:

(i) any method, procedure, process,
technique, trade secrets or know-how
created, adapted, made, developed, used,
followed or applied by Us that is not known
publicly (for example, Our pricing
methods) (business systems);

(i) Intellectual Property (IP);

(iii)  financial/marketing information (including
reports, plans and projections) relating to
Us or Our business;

(iv) information directly or indirectly relating to
dealings between Us or Our business and
third parties, such as negotiations,
arrangements and agreements however
described;

however We have come into possession of the
information and in whatever form the information
exists.

Consequential Loss means any consequential,
indirect or incidental damages, including any lost
profits or lost savings.

Digital Signing Service means the Adobe
Sign™ platform or any other digital signing
service and/or method agreed to be used by all
parties.

GST has the same meaning as in the A New Tax
System (Goods and Services Tax) Act 1999
(Cth).

Intellectual Property includes all of the
following even if not reduced to material form:

(i) copyright;
i)  patents (including innovation patents);
i) registered and unregistered trademarks;

iv) registered and unregistered designs,
trade secrets, drawings, concepts, plans,
models and Business Systems; and

(v)  other intellectual property as defined in
Australian and foreign law, including
Article 2 of the Convention Establishing
the World Intellectual Property
Organisation of July 1967 or any
Convention made in substitution or
addition to.

Jurisdiction means the State of New South
Wales, Australia.

Legal Fees means legal fees, costs and
disbursements on the higher of a full indemnity
basis or a solicitor and own client basis,
determined without taxation, assessment, or
similar process.

Liability means any liability, loss, damage,
expense, or anything of a similar nature
(including without limitation settlement costs and
Legal Fees) sustained or incurred at any time,
actually or contingently.
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Material means any software, firmware,
documented methodology or process, object
libraries, documentation or other material in
whatever form, including without limitation any
reports, specifications, business rules or
requirements, user manuals, user guides,
operations manuals, training materials and
instructions, and the subject matter of any
Intellectual Property.

Moral Right means:
(i) a right of attribution of authorship; or

(i) a right not to have authorship falsely
attributed; or

(iif)  aright of integrity of authorship; or
(iv)  aright of a similar nature;

which is conferred by statute, and which exists or
comes to exist anywhere in the world in a
deliverable  form  comprised within  the
Agreement.

Personnel includes:
(i) agents;

(i)  employees, subcontractors and
volunteers; and

(i) any person for whose acts a person may
be held vicariously liable under any
Australian law.

Price means the total of all amounts payable by
You to Us under the Agreement.

Quote means:

(i) the written response (if any) We send you
in response to any Approved RFQ Form
We receive from You; and/or

(i) any other document which We describe as
a ‘Quote’ for the provision of services.

Standard Rate means the rate that is 2% per
annum above the post-judgment interest rate
applying under section 100 of the Civil Procedure
Act 2005 (NSW).

Successors includes:
(i) heirs and executors;

(i)  attorneys, guardians, managers and
trustees;

(i) external administrators, including
administrators,  liquidators  (including
provisional liquidators), receivers and
other ‘controllers’, whether or not
appointed under the Corporations Act
2001 (Cth); and

(iv)  trustees mentioned in the Bankruptcy Act
1966 (Cth).

Tax Invoice has the same meaning as in the A
New Tax System (Goods and Services Tax) Act
1999 (Cth).

Us, Our, We etc means the entity who is
supplying You with goods or services from time
to time, as reflected in the Approved Price List,
Approved Order Form and Tax Invoice. The Tax
Invoice will prevail to the extent of any
inconsistency.

Website means https:/www.phion.com.au.

19.

INTERPRETATION

In the Agreement, unless the context otherwise
requires or the contrary intention appears:

(a) the singular includes the plural and vice versa;

(b) areference to You or Us includes a reference to
Our respective Affiliates;

(c)  where an expression is defined, another part of
speech or grammatical form of that expression
has a corresponding meaning;

(d)  "including" and similar expressions are not and
must not be treated as words of limitation;

(e) headings are inserted for convenience only and
have no effect on interpretation;

(f) any covenant or agreement by a party not to do
an act or thing shall be deemed to include an
obligation not to permit such act or thing to be
done and to use best endeavours to prevent
such act or thing being done by another person;

(g9 a reference to a statute, regulation,
proclamation, ordinance or by-law includes all
statutes, regulations, proclamations, ordinances
or by-laws amending, consolidating or replacing
it, and a reference to a statute includes all
regulations, proclamations, ordinances and by-
laws issued under that statute; and

(h) the term “notice" shall include notice,
authorisation, request, nomination, notification
and any other form of communication between
the parties.
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© Copyright Notice

All copyright in the original parts of this document are owned by AM Hine Hogan Pty Ltd ACN 614 540 957 t/as Namadgi Legal ABN
51 614 540 957 (Namadgi Legal).

Namadgi Legal has granted Robert Gourlay and related entities (the Client) a non-exclusive licence to use, reproduce, adapt,
modify and communicate this document for the purpose for which it was originally intended and all associated reasonable business
(including statutory/regulatory compliance) purposes, provided that this notice remains affixed to every such reproduction,
adaptation, modification and communication.

Except as described above, or as permitted by the Copyright Act 1968 (Cth), no part of this document may be reproduced in
Australia or in any other country by any process, electronic or otherwise, in any material form or transmitted to any other person or
stored electronically in any form without the prior written permission of Namadgi Legal.

Disclaimer

Namadgi Legal accepts no liability for any loss or damages of any kind whatsoever arising as a result of use of this document by
any entity other than the Client. When accessing this document, you must rely on your own judgment and the advice of your own
professional advisers as to it suitability, accuracy and completeness.
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